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III an Or de r d a t e d No v ember 28 , 1 9 88 t he Re sponden t wa s

ORDER ON RESPONDENT ' S PREHEARING MOTI ONS

d i rected to f i le al l p rellea r i ng mo ti o n s i n thi s proc e e d i n g by

p r o c eedi ng to t ne St a t e o f Ne v a da De pa r t me n t o f Cons erv a ti o n an.:

Tile pro pe rty a lso contain s

Docke t No. UICAO-I X- 8 8 - 0J

Admin i st r a ti v e Pe na lty
Proc e e d i ng !: und o r t ile
Safe Dr in k ing 1·la t e r ;\ ct

)

)

)

)
)

)

)

On De c e mber 1 4, 198 8 t Ile Re s ponde n t f i l e d a

Respondent

IN TilE MATTER Of :

John A. Lyddon ,

December 16 , 1 988.

mo tion t o j oin an indi spens ab l e p ar t y, a motion to transfe r thi s

TIlis p roceed i ng concerns a pro po s ed admin i st rative e nforc e --

i s loc a t e d o n property in Nye Co unty , Ne v a d a l e a s e d by Mr . Lyd d o 'l

ment o r de r issued by. the Wa t er Mana g e men t Division of EPA Region

Natu ral Re s o urc e s o r in t.h e a l te r n a t i ve to t.ra n s f e r t he plac e 0:

Ile ari n g t o Reno , Ne v a d a a nd a motion f o r a stay o f p roceeding s . 1

fr om t he Bureau o f La nd Mana g eme n t .

9 ( the Complai nant ) to J ohn A. Ly d d o n (the Res pond ent) L" E;g a r d i n ~

'a Class II i n j e c ti on wel l know n as Eagle Spri ngs Uni t 1-35 v n i c n
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1 . The Respo nd ent a l so r equested t h a t o ra l a rg wnents be pe rmit t e d
o n t he motions. S i nce the part i e s h a v e b r ie fed t hese motions e x 
t e n s ive l y a n d t he mo ti ons g e n e r a l l y involv e qu e s ti ons of l e g a l
interpr e t ation, i t do e s n o t a ppe ar that t here a re sign if ica nt
b ene f i t s t o be o bta i n e d f rom o ra l a r g umen t . Re spondent ' s reque s t
fo r ora l argume n t wa s t h e r e f o r e den i e d in a t ele phone c o n f e r e nce
o n February 10 , 19 8 9.
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.h r e e "e lls e q u i ppe d fo r t h e p rod uc t i on o f o i 1 a nd gas .
. .; . "' -. -

mo tion.

j e cti oll " el l i s e q u i p ped fo r 5 ubs ll r f ac e in j e c t i o ll o f wast e wa t er

NO. NVS00000000 2 wh i ch ha s an e f fec t i ve d a t e o f October 3 0 , 1 9 8 5.

d u c t a me chanical integrity test of t h e in j ec t i on well , and

Declarati o ii

Th e Re spondent r e -

The Respondent mo v e s fo r a

Mr . Lyddon ho Ld s VI C Pe rm it

I t clla r g e s t h e Re spo ndent wi t ll cer -

Mot i on Fo r St a y of Proceed i ngs .

produced i n assoc i at i on wi t n o i 1 a nd ga s produc ti on .

of J ohn A. Lydd o n at pa r a q r a pn 2 .

Hespo ndent 0 11 J u ne l O, 1988.

b e en out of use for two c ons e c u t i v e years .

t ai n vio l at i o ns of n i s UIC Pe r mi t , including fa i l ur e t o fi le re -

t llese prehea ring motions pursuant to a s c h e d u l i n g order i ssued by

Th e p r o p o s e d a dmi n is t r a t i v e e n f o r ceme n t o r der wa s issued to t h e

f ai lure t o p lug a nd a ba nd o n t he inj ection well a f te r t h e well h a d

qui red moni t o r ing r e por t s, fi li ng f al s e r eports , fai lu re to con -

que sted a h e aring on the proposed order and SUbsequent ly f i led

the Pre siding Officer .

" a ppro pr i at e p rocedura l r e g u lati ons " f or the conduc t of the h ea r -

s tay of t h e s e proceedings pendi ng t he a d o p t i o n by EPA of

" f a i l e e] t o comp l y wit h tile min imal r equ i r ements for t h e e xe rcise

i n g i n t llis mat t er a nd pe n d i ng the di s position of Re s p o ndent 's

othe r mo t i ons , particular ly its mot ion - f o r- j oi nde r of the

Re s pondent 's s tated grounds for t h e motion a re tha t (1) EPA h a s

sec re ta r y 6 f til e In t eri o r a s an i ndispe nsable pirty .

r e so lved withou t joi n d e r of t he Sec r eta r y of In t er ior , and ( 3) n o

r i s k to t h e e nv i ronment wi 1 1 occu r as a r e sul t o f g rant i n g the

o f its r u l emaking adj ucat ive a utho r i t y , " ( 2) t he c a s e c a n no t b e
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r ent " Gu i danc e o n UIC Admini s t rative Ord er Procedure s " c o n -

dur es o f t he Admini s trati v e Proce d u res Ac t a n d held t hat the c u r -

t he S DI-IA ( Re spond en t ' s Re pl y at pp. 2-3) a nd tha t s uc h r e gul a -

The Re s po nden t ' s a r g wne nts .!i th r es pe c t t o r u I e ma k i nq a re

(Re s p ond e n t' s

The p r e s i d i ng officer

The Re spondent 's primary basis for t h i s argu-

I n re ~lontex Explol'ation Compa ny , Do c k e t No .

I n t h a t; case the p r e s i d i ng o f f ice r r u l e d t h a t EPA ma y

EPA ' S Reg i o n 8.

Risn e r ).

d u e proc e s s protections fo r r espondents .

Th e Re spond e nt a r g ues that Congre ss r equ i r ed EPA to p r omu l -

SDWA its !O'lf , whi ch s pe c i f i es a t Section 14 23 (c ) (3 ) the proce-

reg Ul a t ions g ov e r n i ng the conduct o f s uc h a d j uca t ions b e c au s e t he

Dr i n k i ng Wa te r Ac t ( " SDWA " ) i n a d vanc e of p r omul q a t; i n g pro c edura 1

. i·~ -._
s u bs r a n t i a i r y i d e n t i c al to t hose r a i s e d i n a n ea r l ie r Und e r q r o un n

ders , p rovide s adequate notice and procedural rights t o ensu re

UICAO- 87 - 0 1 ( Se pt. 1, 19 8 7) (EPA Reg ion 8 Pr e sid ing Off icer

bring UI C admi n ist r a t i ve pen a lty p r o c eed ing s pu rsuant to the Sa f e

f u rth e r h eld that the EPA cou l d supplement the procedural r e-

I n j ect i o n Con t r o l ("UlC") a dmi n is t ra t i ve pe nalty pro c e e d ing i n

du r e s which EPA mus t f ol l o w in issu i ng admini s t rati v e pena lty o r-

qu irement s s p e c i f ied in t he SDWA through t h e i ssuanc e of

" int erpr e ti v e " rul e s wi thout unde r t aking t h e rU le- mak i ng proc e -

s t i t u t ed in t erpre t i v e rul e s a nd acc o rdi n g ly n e e d not b e p r omu l 

gated i n acco r dance with t h e ?i·dl~ i n·i .s~rat i~' e Pr o c e du r e s Ac t.

tions ar e " su bs t an t i v e " r a the r tha ll " ill t e r p r e t i v e" a lld t lle re f o re

gate "imp l e ment ing" regU l at ions fo r the e nfo r ceme nt provis i o n s of

must b e promu lgated i n acc ordance wit h the APA.

ment a p pea r s to be that the "Guidanc e o n UI C Administraive Order

Re ply at pp 4-5 ) .
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l Pl' o c e d u r e s" i s manda to ry for presiding o ff icers a nd i s t he r efo re

2 a c Ule " i mple me n t ing" the Statute r a t he r than a n "interpr e ti v e "

3 rul e (Respo ndent ' s Reply at p.5) .

4 Re spondent 's a rgume nts a r e IIOt pe rsuasi ve. Although Res pon -

5 d ent notes t hat t he preamb le to t he "Gui danc e" s t a t e s t hat.

6 EPA w i 11 use t he p roc ed ur e s se t. f o rtn i n t ile gu ida nc e

7 whi ch f o l lows t o i s sue admi n ist. rat i ve o rde rs unde!"

8 Section 1 423 (c ) o f tile Sa fe Dr inking Wa t e r Act

9 t his appea rs to be merel y a s t atement i n the f u t u r e tense and

10 does no t . ne c essarily imply tha t the- guidance i s mandatory i n

11 every r e spe c t . 2 S i mi lar l y, wh en Section 1 44. 101 o f t he Guidance

12 s tates t hat

13 [t ]hi s s ubp a r t describes procedures for ... a l l ad-

14 mini strative orders under Section 1423 of the Safe

15 Drinking Water Act

16 t h is l a nguag e must be r e ad in light o f the f act t ha t the gui d anc e

17 wa s d r a f t e d in the form of amendment s t o EPA Regu lat i o ns and

18 t herefore somet i mes ha s a mand a tory tone which is inconsistent

19 with its purpose as g u i dance .
. ,. ' ..

20

2 1

2 2

23

2. My Order of Novembe r 28 , 1 988 setti ng a d a t e fo r t he Ile a ring
i n t his matte r provided t ha t

As ne c e s sary t h e presid i ng Off ice r
may make rul e s of proc e dure di f 
f erent .from tho s e contained in t he
Guidance.
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1 F i na lly , to t he extent t he Respondent merely prefers the

2 more f li l ly e l a bo r a t e d proc e dural rul e s o f 40 C.F .R . Part 22 , l1e

3 is disagreeing wit h t he de c is ion by Congress t na t heari ngs under

4 Se c t i o n 1 4 2 3 a r e not s ub j e c t to Sect ions 554 and 5 5 6 o f t he Ad -

5 min i s trati v e Procedures Act. SDWi\ § 1423 (c) ( 3 ) (A) .

6 Respondent's r eque s t to stay t h is proceeding pe nd ing joinder

7 o f the Secretary of Interior i s more properly dealt with under

8 t hat mo t i on, a nd can not serve as i ndependent grounds for a

9 gene ra l stay.

10 Si m,i la r L y , Respo nden t 's a s s ertion tha t the r e i s no

1 1 " c ompelling e nvi r o nme n ta l protection justific a ti on" for o p posing

1 2 the r equested s t a y does not, standing alone, give grounds for

1 3 g rant i ng t he s t a y . Furthermore, Respondent's asser t ion appears

1 4 to b e i ncorrrect . Respondent refers at paragraph 9 of the Decla-

1 5 r ation o f W. Scott Lovejoy to the possible sale of the lea s e,

. 6 wh ich cou ld r e s ult in u s e of t he inj ecti on we ll by a new

1 7 operato r . Th us the in j ect i o n well could b e operated, wi th

1 8 r e sul ting r i s x of environmental harm, during the per iod of t i me

19 it will take EPA to i s s ue procedu ral r eg u l a ti on s for UIC a d -

20 mini s trative pena lty 11earings.

2 1 Accord i ng ly , afte r c ons i de ring Re s pondent' s arg uments I r ui -

22 t hat t h is p roceed i ng n e ed no t be staye d t o await t he a doption by

23 EPA of p rocedural r e gu l a ti ons a nd I decl i ne to stay the proceed -

2 4 ing o n a n y o f the other grounds argued by Re spondent.

25

26

27
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1 Motion to Join an Indispensable Party . Th e Respondent move s

2 to joi n t ile Sec re ta r y of th e In t er ior as a n i ndi s pens ab l e pa r ty .

3 Respo nde nt make s t il ree gene r"a l a r g ume nts fo r j o inder : t hat

4 j o i nder o f t ile Bu r e a u o f Land Management 3 i s "ne c e s s ary to a ful l

5 a nd fair resolution of t he i s sue s rai s ed in t h i s pL"oceedi ng , "

6 that tile p r-ese nt proceeding ma y af f e c t the BL~I' s int er-es t s as

7 l e s s o r and as roya lty 110lder in th e l e a s e on whic l1 t ile inj e c ti o n

8 we ll is l o c a t ed, a nd t h a t, tile policies of t he Mineral Le asing

9 Ac t s o f 19 20 a nd 194 7 c ould be fr-u strated if the BLM doe s n o t

10 parti ci pa ,te in t h i s proceeding.

11 As p r oo f of tile necessity of joining t he BLM, Re sponden t

1 2 argues that BLM witnesses will be required at hearing

13 (Respondent's Memorandum of Points and Authorities at p.2). Ob-

14 viouSly the fact that a BLM employee may be needed as a witness

15 i s not a n adequate ground for joining the BLM as a party.

6 Respondent a lso a r g ue s that the BLM i s a nece s sary party bec aus e

17 the value of the oil lease and of any royalties to the U.S .

18 Gove r nmen t will b e r educed if Mr. Lyddon i s ordere d t o plug a n d

19 a bandon the in j e ction well (Respondents Memorandum a t p. 2 a n d at

20 pp. 3-5 ) . Th i s argument is d iscu ssed be low at p a g e 8 . The

2 1 Respondent a lso a r g ues t hat the a ction by t h e BLM a u t hor i zi ng Mr .

2 2 Lyddon t o shut in the oil l e as e tolled t he running of time in

2 3 which Mr. Lyddon wa s r equired to conduct a me chani c al int e g ri t y

2 4 t e st o n th e inj ection well. AS with Respondent's fir- st a r g umen t,

25 this c onfuses to s o me d egree t h e difference b e tween n e eding BLM

3. The Bureau of Land Management is in the U.S. ' Department of In
terior.
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1 employees as witnesses (or ne eding documen t s from BLM f i les ) a nd

2
. ;.~ "- .

needi ng tile B L !'1 as a pa rty . Fu r t hennor e , He s pond e n t h a s c ited no

3 s tat u te o r reg u la t i o n vn i c n au t no r i z e s tile 13L~l to exc use ~1r. Ly d -

4 do n from compl iance wi th regu lat i ons a nd permi t cond it ions im -

5 posed o n h i m by EPA pursuant to t he Safe Dri nking \-late r Act. In

6 contras t , tile language of t he Safe Dri nk ing Water Act clear ly

7 ve s t s a u t llor i t y to issue regulations and e n f o r ce t ile Ac t in t he

8 Aruninist rato r of EPA. Safe Dri nking Wa t er Act §§ l 42l(a) and

9 1423 (a ) . Res ponden t a lso a r g ues tha t jo i nde r i s ne cess ary to

10 determine whethe r the proposed plugging and abandonment of the

11 inj ection well violates the terms of t he BLM lease or conflic t s

1 2 with s t a t u t o r y authority granted to the Department of Interior to

1 3 admi n i ster lease s of f ederal l ands . Although Section 1421(a)( 2)

14 of the Sa fe Drinking Wat er Act r equire s the Admin i strator o f EPA

15 to c o ns u l t with a pp r o p r i a t e f ederal agencies prior to proposing

. 6 and p romUlgat i ng r egula ti ons implementing the Ac t , there is no

17 d isce r nab le r equirement in the Act or i n the implementing r e gula -

1 8 t ions t ha t r equire s EPA to consider BLM's o r Department of

1 9 Interior' s intere s ts a s l e s so r o f f e deral l ands when r equ iring
. . ".. ~ .

20 the holder of a UIC permit t o take s t e ps to protect underground

21 sources of -dri nking water f rom contami na t ion caused by unused in-

2 2 j ec tion wells. Und er the se c ircumstances the mandate to pro t e c t

23 unde r ground sou rces of d r i n k i ng water c a n o verride the l ocali ze d

24 economic i nte rest of t he Uni t ed States i n ma i n ta i ni ng p r o duc t i ve

25 capab i l i t y at a pa r ticular well . It i s also impor t ant to no t e

26 that the Permit requires plugg ing and abandonment of an inactive

27 well unless the permitee has proposed a satisfactory plan to EPA

7



,L as s u r ing that tile unused well wi 11 not endange r underground
• 4-~ · -_

Z sources of drink i ng wate r du r i ng the pe r iod o f ti me it is tem-

3 po rari l y no t in us e. Permi t at Pa r- I.G .3 . Thus by c hoos ing to

4 SUbmit a satisfac to ry p r otective plan tile Re spondent may a vo i d

5 a ll of t he r e gu l a t ory conf l i cts a nd fi nanc i al impac t i t a lleges

6 would occu r if t he well were plugged.

7 Res pondent 's second a r gumen t i s t hat , because t he BLM is the

8 l e s s or a nd royal ty holder o f t ile lea s e c o n ta i n ing t he in j e c ti on

9 wel l, the pre sent proceeding may a dve r s e l y af f ect the BLl'I' s in-

10 t erests and that the principles underlying Federal Rule of Civil

1 1 Proc edure 19 s ho u l d be applied so a s to r equire joinder of BLM.

1 2 Respondent cites Naartex Consulting Corp . v Watt, 722 F. 2d 779,

13 788 (D. C. Cir. 1983) for the proposition that a lessor or a

14 r o ya l t y holder are necessary parties where litigation relates t o

15 title to property or other rights under a lease. However, Naar-

5 tex involves j oinder o f private parties in a s u it a ga i n s t the

1 7 Secretary of Interior, not joinder of an agency of the federal

18 go ve rnment in a proceeding brought by another agency of the

19 fe de ra l gove r nme n t. Re s pondent a lso c ites Penzo i l Co. v . Depart-

20ment of Energ y , 48 0 F . Supp. 11 26,11'28 -11 29 (D.Del. 1 9 79) for t he

21 propos itio n t ha t

22 [w] here an a genc y of the Federal Goverrunent ha s a clear

23 in t e r e st in the sub j ect ma tter of a proceed i n g , it can

2 4 be joined a s an indi spens a b l e pa r t y, rega rdless of the

25 f a c t t.na t another agency might be an advers e party in

26 t he proceeding.

27
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"I Howe ve r, the Penzoil c ase i nvol ved joinder o f t h e United States
• 4-~ · ...

2 at the req ues t of the De pa r t.men t, of En e r g y (no t a s a pa rt y ad -

3 verse to t h e De pa r tme n t of Ene rgy ) so that DOE , Wll ic!l la c ks

4 a u t ho r ity to bring suit in its own n ame , cou l d asse rt a coun-

5 t ercla i m agai nst Penzoi l . Til e c ase does not sta nd f o r t h e

6 proposition offe red by Res ponden t .

7 Re s ponde nt's f i n a l a r g ument i s t ha t t h e ~l i ner a l Le a s ing Ac t s

8 of 19 20 a nd 19 47 r efle ct a Co ng ress i o na l p u rpose to " e s t a b l i s h an

9 order ly syste m by whi ch t h e federal go ve r nme n t could cont r o l t he

10 leasi ng o t p ub l ic l and" (Re s pond ent "' s Me mo r a n dum at p . 6) a nd to

11 " o btain fo r t he pUbli c a rea sonabl e financ i al r eturn o n assets

1 2 that ' b elong' to the public" (R e spondent' s Memorandum a t p. 7).

1 3 As no t e d above a t page 7, Re spondent may a v o i d a n y potential ha rm

14 to t he BLM' s int ere sts b y i mplementing a satis f actory plan to

1 5 prevent contamination of underground s o u rces of drinking water.

~ 6 In the a l t e r n a t i v e , there a p p e a r s t o b e some likelihood that

17 Re s pondent can p l u g the inj ection wel l and s t ill ext rac t c r ude

1 8 oil f rom the lea se. S i nce Re sponde nt n o t e s a t pag e 2 o f its

1 9 Reply Memorandum that the inj ec t ion we ll " h a s po ten tia l to b e

20 """ o"p e "r a t e d "a s " a "p r o d ;"c e r o f c r ude o il , " "i t appears t na t crude o il

21 c o u l d b~ p~oduced from t h e property wi t hou t u s i n g th i s i njec t i o n

22 we ll (i. e. , usi ng i t as a n o i l e xt r act ion we l l, n o t a b rine i n-

23 ject ion well ) . Respondent cla i ms to h a v e a l ready don e so , in

2 4 that crude oil i s s tated to h a v e been p roduc e d fr o m t.n e l e as e

25 d u ring 1 9 8 5 and 1 9 8 6 while n o br ine wa s i nj e c t ed int o t h e we ll.

26 (De cla r a tion of John A. Lyddon, Paragraph 8 ) . Thus t he r equire-

2 7 ments wh ich may b e imposed on Re spondent under the Fi rst Amended

9



' I Propos e d Admini s t r a ti ve Orde r ma y no t in fa c t r e d uce t ile eco no rn l c
. ,-."" -

2 va lue of t he l e a s e llo l d , Accot'd i ng ly , t ile Re s po nd e nt ha s til e

3 abi lity to compl y wit ll the r equire ments o f t he Safe Drink i llg

4 \~at e r Act i n a ma nner t hat do e s no t con f l ic t v i t n i t s ob Li o a t j r-r«

5 under t ile BLM l e a s e a nd does no t impinge o n the fi na nci a l o r cus -

6 t.orl i a I in t erests of ti le BL~1.

7 I t s ho u l d a l so be no ted t hat t ne "Guid i'lnc e o n UI C Ad -

8 mini stra tive Order Proc edures " p r ovi des a me a n s f o r vo l unt a r y

9 parti cipa t ion by BLM i n t n i s pro c e eding, sno r t o f jo i nder as a

10 par ty . Unde r Sect ion 144. 10 2 o f t he "Guidanc e" EPA is t o g ive

11 public no tice of proposed adm i n s t r ative o rde r s a nd invi t e vr i t t.c.i

12 commen t s . Guidanc e S 144.102( b) . Anyone commenting on the

13 p r oposed o r de r i s t o b e noti fi ed o f any hearing and may r eque s t

1 4 a n o pportun i t y " t o be h eard and t o present e v i den c e " at the h e a r -

15 ing. Gu i d a nce S 144.104(e). Thi s procedure provides ampl e o ppor -

16 t un ity f or the BLM t o partic i pa t e i n t h e pre s ent p r o c eed i ng and

17 obviate s tile n e ed t o c o ns i d e r joinde r of BLM as a party under

1 8 princ iple s analogous to Fede r a l Ru le o f Civi l P rocedu re 1 9 (a ). 4

19

4. Tile record i n this p roceeding conta i ns a copy o f t he req ui red
pUbli c n o t i c e a nd copies o f c o r r e s po ndenc e i ndicati ng t lla t t ile
no ti c e wa s ' sen t to t ile Ely Da ily Time s in Ely , Ne vada fo r pu b li 
cation a nd to t Ile El y Pub l ic Li b r ary a nd the Nye Coun ty
Re c ord e r' s Offi c e in Tonapah, Neva da. EPA Exhibit 5 2 . Th e no t i c e
wa s a lso sen t to otller pe r s ons a nd go ve r nme nt a l e n t i t i e s i ncl ud 
i ng t he Burea u o f Land Mana gemen t. EPA Exhi bi t s 5 1 a n d 5 2 ; Dec la
rat ion of Betty ~H l cox ( EPA Exh i b i t 53) . Th u s f rom t h e r e c ord it
appear s t llat BLM ha s r e c ei v ed both con s truct ive no ti c e a nd actual
notic e of t ll is p r o c e ed ing. Tlle r e i s no i ndication in tile r e co r d
t hat BLl1 h a s c o mme nted o n the proposed order o r r equested a n op
portun ity to parti c i pa t e in the p resen t proc e eding. Ac c o r d ingly,
it a ppears t ha t BLM has waived its right to b e heard and pre s ent
evide nc e a t t he h e a ring.
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'1 Hotion t o Trans f er Proc e e di ng t o St ate of Nevada Depa rtmen t...~ -
2 of Conse r vat i o n a nd Na tu r a l Re sourc e s or i n t h e I\lt e n la tive to

3 Tra n s f e r P lace o f Hea ring t o Re no . Ne va da. Th e Respo nde nt mo've s

4 t o " t r ans f e r j ur i Sd ic tion o f t Jl i s p r o ceed i ng " to t he State of

5 Nevada Department of Cons ervation a nd Natura l Resou rces o n tIle

6 grounds tha t the St ate of Ne vada ' s ur e program ha s be e n a p p r o v e d

7 by EPA s i nc e t he issua nce of t he proposed a dmi n is tra t i ve o r d e r i n

8 thi s ma tter and a cco r di ng l y Ne vada now ha s pr i mary enforceme~ t

9 r e s ponsib ility for the Ule p rog r am .

10 Res.pondent does not ci t e a n y i s pec i r i c sta t uto r y provisi o n

11 r equ iring, or even authorizing, EPA to transfer pending Ule e n -

12 fo rcemen t cases to a state upon approval of that s t a t e ' s Ule

13 pro g r am . From t h e point of v iew o f a dmi n istr at ive efficienc y

14 s uc h a t r ans f er s eems unde sirable . • Responden t a r gues that b y

15 continuing t h e pre sent e n f o r c emen t proceeding EPA is "abrogating"

16 Sec t ion 14 2 2 of t he Safe Dri n king Wa t er Ac t , whi ch p r o v ide s tl1at

17 t il e s t a te s l1a l l h a v e primary enfo rceme n t r e s ponsibil i ty for Ule

18 e n fo rcemen t once t he State 's Ule p rogram i s a pp r o ve d by EPA.

1 9 Safe Dr i n k i ng Water Ac t § 1 42 2(bl ( 3) . Howe ver, Sect i o n 1423( a )

20 of the- Ac t ' C l~~~ l'y authorizes :'EPA t o unde rtake e nforcement c a s e s

21 bo th be fo rB a sta te a dopts a n app roved program a nd (wi t h 30 days

22 no t i c e to t he s tate ) dur i ng p eri ods when t h e state has p r i mary

23 e n fo r cemen t a uthor i t y . Al so, t he Memo randum o f Agreement be t '.' e e n

2 4 Ne va d a a nd EPA o n t he Ul e pro g ram states

25 EPA h a s t he respons ib i l ity t o complete a n y in-

26 s t a n ce of noncompliance for which EPA h a s in-

27 i tiated a formal enforcement action ( e . g .

11



. 1

2

3

p roposed a dmi n is t r a t i ve orde r , d raf t ed ci vil
.-.--

r e ferra l) by t no e r r oc t i ve da t.e o f t.n i s Ag r-e e -

ment .

4 ~lemo r a nd wn 0 f Ag r e e men t , P 10 _ Al t hough Re spond en t urges thaL

5 EPA s ho u l d gi ve Ne va d a " a n oppo r t un i t y t o admi ni s ter a nd e n f o r ce

6 i t s ow n p r o g r am wi t h prope r- regard f o r- t na t; s t a t e' s own un i q u e

7 e nvi ronme nta l c oncerns a nd expe rt i s e " , Respo ndent 's Rep ly

8 ~1emo ra ndum at p . 2 , t he express t e r ms q uoted abo v e f r o m t h e

9 bilate r al ag r eemen t be tw e en EPA and t he Sta t e of Ne vada

10 p resumab l y d o r efle c t Ne vada ' s conce r ns in t h i s r eg a r d.

1 1 Re s po nden t a lso a r g ues tha t the p resent admi n i stra tive

1 2 proceeding was apparently brought without conSUltation with the

1 3 State o f Nevada, which violate s t he EPA-Ne vada Memo r andum o f

14 Agreement. Sinc e the Memor a ndum of Agreement wa s no t in e f fec t

15 a t the t ime EPA brought this action the conSUlta tion requirement

r eferre d to by the Responde n t wa s no t a pp l icab l e .

17 Dri nki ng Wa t er Act § 1423 (a ) (2 ) .

See al s o, Sa f e

1 8 The Re spondent' s a l te r nat i ve motion to hold the hearing in

19 t h i s ma tte r in Re no , Nevada t u r n s pr i mari l y o n whetlle r ce rtai n of
. ,

20 Responden t 's pro po s ed w i t ne s s e s w i 1i be una vai lab le i f t he n e a r >-

2 1 ing i s Ileid in San Franci s c o. S S i nce I ha ve no t ye t rul ed o n

22 Comp l a i nan t 's Mo t ion f or Swnmar y Determina tion (wh i ch ma y r e d u c e

23 o r e lim i nate t he n e ed for s ome t e st imo ny ) a nd h ave po stponed the

2 4

2S

~ ...
5. Complainant has proposed that a s much of the hearing a s pos 
sible be conducted in San Francisco, the remainder in Nevada .
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.1 he a ring dat e a nd t he da t e fo r e xc ha nge of wi tne s s l i s t s un t i l

2 a f te r t he 11~l:i on i s de ci d e d , I wi l l also pos t pon e d eci sion o n tlle

3 c ho ice of he aring l oca ti on.

4

5 Ac c ordingly, IT I S ORDERED THAT

6

7

( 1 )

( 2 )

Re spo nden t ' s mo t i on f o r stay o f p r oc e e ding s is DENI ED;

Re spo nd ent's mo ti on to jo i n the sec re r a r y of I n terio r"

8 i s DENIED;

9 ( 3 ) Respondent 's mo ti o n to t ransfe r th i s proc e e d i ng t o t ;12

10 State of Ne vada De par t ment of Conservat ion a nd Na t ura l Re s o u r ces

11 i s DENI ED;

1 2 ( 4) Respondent's motion t o t r a ns f e r the pla c e of he ar ing t o

13 Reno, Nevada i s deferred for deci sion a f ter Comp l a i nant ' s mo ti on

14 fo r s ummary d e t ermination h a s b e en d ecided.

1 5

16

17

18

1 9

20 ·

21

22

23

2 4

25

26

2 7

--- ,
Da t e d :/"{{ "",," ; ]. i 1 9 89

J . )
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I N THE ~lI\TTER OF JOHN 1\ LYDDON
Re s pond ent..," p o c ket No. UICAO-IX- 88 -01

I ce rt i f y that the foregoing ORDER ON RESPONDENT' S PREHEAR
ING ~10TI ONS, dated February 21 . 19 89 , was sent thi s day in t he
fo llowi ng manne r t o t he a dd ressees :

CERTI FICATE OF SERV ICE

Christopher A. Sproul , Esquire
Office of Re g i o n a l Counsel
U.S. Environmen ta l Pr o t e c t i on

Agency, Reg ion IX
215 Fremont Street
3an Franci s c o, CA 9 41 05

Craig A. Mo ye r, Esqu i r e
Demetriou , De l Gu e rcio &

Lovejoy
Giannin i P l ac e
649 South Olive Street,

Suite 500
Lo s Ang ele s , Ca l i f o r n ia 90014

James Casusce l l i
Re g i o na l Hearing Clerk
U.S. Environmenta l Prote ction

Agency , Region I X
2 1 5 F remont Street

' Sa n Fr a nc i s c o, CA 94105

Orig i na l hand d elivered to:

Copy hand d elivered to :

Copy mailed to :

Date: ~/~t11-----
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